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W LKI NS, Chief Judge:

This appeal 1is one of extraordinary inportance,
presenting a direct conflict between a crimnm nal defendant’s right
“to have conpul sory process for obtaining witnesses in his favor,”
US Const. amend VI, and the Governnment’s essential duty to
preserve the security of this nation and its citizens. The
Government appeal s an order of the district court directing it to
produce an individual (“the eneny conbatant wtness”)! for a
deposition pursuant to Federal Rule of Criminal Procedure 15,2
arguing that access to the eneny conbatant witness wll have
devastating consequences for national security and foreign
rel ations. Counsel for Appellee Zacarias Mussaoui,® on the ot her
hand, maintain that it is fundanentally unfair for the Governnent
to institute a crimnal prosecution in the federal district court

and then deny the defendant access to a potentially favorable

W t ness.
! The name of this individual is classified, as is much of
the information involved in this appeal. Throughout this opinion

we have avoided all references to classified materi al .

2 Rul e 15(a) (1) provides that the district court may order
the deposition of a witness for the purpose of preserving the
w tness’ testinony for trial “because of exceptional circunstances
and in the interest of justice.”

3 As explained in nore detail below, Mussaoui 1is
representing hinself in the district court. Because the right of
sel f-representation does not extend to appeals, see Martinez v. Ct.
of Appeal of Cal., 528 U S. 152, 163 (2000), standby counsel in the
district court were appointed as counsel for this appeal.
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We have accepted briefing on the issues and conducted
argunment, and we are prepared at this time to rule on the
substantive questions before us. However, we are conpelled to
conclude that we are without authority to do so because the order
of the district court is not yet an appeal able one. W are

therefore constrained to disnmss. See Steel Co. v. Citizens for a

Better Env't, 523 U S. 83, 94-95 (1998).

l.

On Septenber 11, 2001, nenbers of al Qaeda* hijacked
t hree passenger aircraft and flewtheminto the Wrld Trade Center
towers in New York City and the Pentagon in Virginia. A fourth
pl ane, apparently headed for the Capitol Building in Washington,
D.C., crashed in Pennsylvania after an heroic effort by passengers
resisting the hijacking.

Moussaoui, an admtted al Qaeda nenber, was arrested
approxi mately one nonth prior to Septenber 11. He has been in pre-
trial confinement since his arrest. A subsequently issued
indictrment alleges that until the tine of his arrest, Mussaoui was
a part of the planned attacks. He is charged with conspiracy to
commt acts of terrorismtranscendi ng nati onal boundaries, see 18

US CA 8§ 2332b(a)(2), (c) (West 2000) (Count One); conspiracy to

4 “Al Qaeda” is transliterated fromArabic text. Several
spel lings may be acceptable for a single transliterated word; this
opinion follows the spelling conventions used in the indictnent.
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commt aircraft piracy, see 49 U.S.C. A 8§ 46502(a)(1) (A, (a)(2)(B)
(West 1997) (Count Two); conspiracy to destroy aircraft, see 18
US CA 88 32(a)(7), 34 (West 2000) (Count Three); conspiracy to
use weapons of mass destruction, see 18 U S. C A 8§ 2332a (West
2000) (Count Four); conspiracy to nurder United States enpl oyees,
see 18 U.S.C A 88 1114, 1117 (West 2000) (Count Five); and
conspiracy to destroy property, see 18 U.S.C A 8 844(f), (i) (Wst
2000) (Count Six). The Governnent is seeking the death penalty on
Counts One through Four

In April 2002, Moussaoui noved to di sm ss court-appointed
counsel and proceed pro se. After lengthy proceedings in the
district court concerning Mussaoui’s conpetency to represent
hi msel f, the district court granted the notion. The court directed
Moussaoui’s former attorneys to remain i nvol ved as standby counsel .

I n Septenber 2002, Moussaoui noved for access to the
eneny conbat ant wi tness, asserting that this individual woul d be an
i nportant part of his defense. Mussaoui’s notion was supported by
st andby counsel, who filed a notion seeking pretrial access to the
eneny conbatant wtness and a wit of habeas corpus ad

testificandum (“testinmonial wit”) for this wtness tria

testinony.® The Governnment opposed this request.

> Moussaoui al so sought access to two other al Qaeda
menbers accused of conplicity in the Septenber 11 attacks. Standby
counsel supported these requests as well. In its order granting

access to the eneny conbatant wi tness, the district court denied
(conti nued. ..)



Following a hearing, the district court granted the
nmotion in part. Applying the procedures set forth in the
Classified Informati on Procedures Act (CIPA), 18 U S.C A App. 3
88 1-16 (West 2000 & Supp. 2003), as a useful franmework for
decision, the court determned that testinony from the eneny
conbatant w tness would be relevant and material to Mussaoui’s
pl anned defense to the charges. The court also concluded that
Moussaoui and the public’s interest in a fair trial outweighed the

Governnent’s national security interest in precluding access to the

°(...continued)
access to these two individuals, concluding that Mussaoui and
st andby counsel had failed to establish that the individuals would
provi de material, adm ssible testinony.

During the course of the proceedings in the district
court, Moussaoui noved for the production of a third individual.
Noting that the request for production of this third individua
i nvol ved the sane | egal questions as the request for production of
t he eneny conbatant witness, the district court declined to rule on
this notion.

I n connection with the Governnent’s appeal, Moussaoui has
filed pro se supplenental briefs in which he asserts that the
district court erred in refusing to rule on his notion for access
to the third individual and asserting that access nust be granted.
Because the district court has not yet ruled on Mussaoui’s
request, however, it is not before us in this proceeding.

Even if we construed Moussaoui’s pleadings as petitions
for wits of mandanus, he would not be entitled to relief.
Mandamus i s an appropriate renmedy when a district court arbitrarily
refuses to rule on a notion. See Pfizer, Inc. v. Kelly (In re Sch.
Asbestos Litiqg.), 977 F.2d 764, 792-93 (3d Cir. 1992). The refusal
torule by the district court is not arbitrary, but rather is based
on a reasonabl e judgnent that this appeal may resolve a nunber of
i ssues relevant to Mussaoui’s request for access to the third
i ndi vi dual .




eneny conbatant w tness. However, the court ruled that the
Government’ s national security concerns counsel ed agai nst granting
unfettered pretrial access to the eneny conbatant w tness and
agai nst requiring that the eneny conbatant w tness be produced for
testinmony at trial. The district court therefore issued a
testinmonial wit directing that the Government produce the w tness
for a Rul e 15 deposition and setting conditions for the deposition.

The Governnment appeal ed the order of the district court.

We heard argunent on June 3, 2003.

.
Appel late jurisdiction is generally governed by 28
US CA 8§ 1291 (West 1993), which provides that the courts of
appeals “shall have jurisdiction of appeals from all final
deci sions of the district courts of the United States.” A “final”
judgnment is one “that ends the litigation on the nerits and | eaves
nothing for the court to do but execute the judgnent.” Coopers &

Lybrand v. Livesay, 437 U S. 463, 467 (1978) (internal quotation

marks omtted). “In the crimnal context, finality cones with the

conviction and inposition of sentence.” United States v. Bertoli,

994 F.2d 1002, 1010 (3d Cir. 1993).

Judged by this standard, the order of the district court
clearly is not a “final” one. Nevert hel ess, the Governnent
mai ntains that we have jurisdiction, offering three grounds for

such a concl usion: ClPA, the collateral order doctrine, and
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mandanus. None of these provides a basis for review of the
district court order.
A CdPA
CIlPA was enacted in 1980 to conbat the problem of
“graymail ,” an attenpt by a defendant to derail a crimnal trial by
threatening to disclose classified information. See S. Rep. No.

96- 823, at 2 (1980), reprintedin 1980 U.S.C. C. A N 4294, 4295; see

also id. at 3 (noting that problemof graymail is not “limted to
i nstances of unscrupul ous or questionable conduct by defendants
since wholly proper defense attenpts to obtain or disclose
classified information may present the governnment with the sane

“disclose or dismss’ probleni), reprinted in 1980 U S.C.C. A N at

4296- 97. CIPA requires that a crimnal defendant who plans to
di sclose classified information at his trial so notify the district
court prior to trial. See 18 U S.CA App. 3 §8 5(a). The
government may then request a hearing, at which the district court
nmust determ ne whether the classified information in question is
rel evant and adm ssible. See id. 8 6(a). Once the district court
has made such a ruling, CIPA entitles the governnent to take an

interlocutory appeal .® See id. § 7(a).

6 Anot her provision of CIPA 8 4, allows the district court
to authorize the governnent to redact information fromclassified
docunents before providing such docunents to the defendant during
pretrial discovery. Even if CIPA authorizes an interlocutory
appeal by the governnent froman order under 8 4, that section does
not apply here because the testinony of the enemy conbatant witness

(conti nued. ..)



Here, the Government contends that the order of the
district court directing the deposition of the eneny conbatant
wtness is “a decision or order ... authorizing the disclosure of
classified information,” id., fromwhich it may take an i medi ate
appeal. W disagree. CIPA 8 6, to which the Governnent points, is
concerned with the disclosure of classified information by the
defendant to the public at a trial or pretrial proceeding, not the
pretrial disclosure of classified information to the defendant or

hi s attorneys. Cf. United States v. Smith, 780 F.2d 1102, 1106

(4th Gr. 1985) (en banc); id. at 1108-09 (noting that the
government’s interest in maintaining confidentiality of classified
information “is still protectabl e although [the defendant] may have
had access to the information”). It is true, of course, that the
district court issued the testinmonial wit based in part on its
assessnent that the eneny conbatant wi tness’ testinony would |ikely
be hel pful to Mussaoui’s defense. But, neither this conclusion,
nor the fact that the purpose of the deposition is to preserve the
eneny conbatant witness’ testinony for potential use at trial, is
sufficient to establish the applicability of CIPA At its core,
the order of the district court concerned only the question of

whet her Moussaoui and standby counsel would be granted access to

(... continued)
is not a docunent fromwhich the Governnment can redact information
In any event, the Governnment does not rely on 8 4 as a basis for
jurisdiction.



t he eneny conbatant witness (and if so, what form of access), not
whet her any particul ar statenent of this witness would be adm tted
at trial. The district court was thus correct to conclude that
Cl PA applies here only by anal ogy. Because CIPA is not directly
applicable, 8 7 does not authorize an interlocutory appeal. See

Arizona v. Manypenny, 451 U. S. 232, 246 (1981) (noting presunption

agai nst governnental appeals in crimnal cases absent express
statutory authorization).

B. Collateral Order Doctrine

The Suprene Court has |ong given the finality requirenent
of 8 1291 a practical construction rather than a technical one.

See Cohen v. Beneficial Indus. Loan Corp., 337 U'S. 541, 546

(1949). To this end, the Court has identified “a narrow cl ass” of
collateral orders “that do not termnate the |litigation, but nust,
inthe interest of achieving a healthy | egal system nonet hel ess be

treated as final.” Digital Equip. Corp. v. Desktop Direct, Inc.,

511 U. S. 863, 867 (1994) (internal quotation marks & citation

omtted); see id. at 867-68 (“Inmediate appeals from such orders

do not go against the grain of 8§ 1291, with its object of

efficient adm nistration of justice in the federal courts.”). Such
deci sions are i medi atel y appeal abl e.

The col |l ateral order doctrine provides that to be subject

to imedi ate appeal, a ruling of the district court “nust

concl usively determ ne t he di sputed question, resolve an i nportant
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i ssue conpletely separate fromthe nerits of the action, and be
ef fectively unrevi ewabl e on appeal froma final judgnment.” Coopers
& Lybrand, 437 U. S. at 468. The Court has enphasized that the
collateral order doctrine is to be applied strictly, lest it

swal | ow the general requirenent of finality. See D gital Equip.

511 U. S. at 868. And, “[b]ecause of the conmpelling interest in
pronpt trials, the Court has interpreted the requirenents of the
collateral -order exception to the final judgnent rule with the

ut nbst strictness in crimnal cases.” Flanagan v. United States,

465 U. S. 259, 265 (1984); see Cobbledick v. United States, 309 U S.

323, 325 (1940) (“[E]ncouragenent of delay is fatal to the
vi ndi cation of the crimnal law").

The order of the district court fails to satisfy the
first prong of the Cohen analysis. An order that is “tentative,
informal or inconplete” is not final for purposes of the coll ateral

order doctrine. Cohen, 337 U S. at 546; see Cul fstream Aerospace

Corp. v. Mayacamas Corp., 485 U. S. 271, 277 (1988) (expl aining that

an order is “final” for purposes of the collateral order doctrine
when it is “made with the expectation that [it] will be the final
word on t he subj ect addressed” (internal quotation marks omtted)).
Here, the ruling of the district court is a non-final discovery

order. See United States v. Nixon, 418 U S. 683, 690-91 (1974);

Fed. Ins. Co. v. Me. Yankee Atomic Power Co., 311 F.3d 79, 81 (1st

Gir. 2002).
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The order of the district court will not becone fina
unl ess and until the Government refuses to conply and the district
court inposes a sanction.’” See Nixon, 418 U.S. at 691. It is not
enough that the Governnment’s nonconpliance with the order is
anticipated or even certain, especially when it is unknown what
sanction, if any, may be i nposed by the district court. Cf. United

States v. Kane, 646 F.2d 4, 8 (1st CGr. 1981) (concluding that

di scovery order was not appeal able under 18 U.S.C. A § 3731 (West
Supp. 2003) [providing for appeal of district court order excl uding
evi dence] when the governnment had not yet indicated whether it
woul d di sobey the order and, even if disobedience was certain, it
was not clear that exclusion of evidence would be the sanction
i nposed by the district court). [|If the Governnent elects not to
conply with the district court order, the resulting sanction nay be
one that the Governnent is wlling to bear and not chall enge on
appeal. On the other hand, the Governnent may not be willing to
bear the sanction and may appeal to this court seeking relief. 1In
either event, the order of the district court is not final until a
sanction for nonconpliance is inposed.

Here, despite indications that it will refuse to produce

the eneny conbatant w tness under any circunstances, and despite

! The absence of a sanction for defiance of a discovery
order may also be treated as a failure to satisfy the third prong
of the Cohen analysis, which requires that the chal | enged order be
effectively unreviewable after final judgnent. See MX, Inc. V.
M ke's Train House, Inc., 27 F.3d 116, 121-22 (4th Gr. 1994).
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anpl e opportunity to make its position known, the Governnent has
not notified the district court of its refusal to conply with the
testinmonial wit. And, we cannot acquire jurisdiction through
specul ati on about what action the Governnment nmay or nay not take
and what sanction the district court may or may not inpose.

In reaching this conclusion, we are cognizant that this
case invol ves substantial national security concerns. However, we
cannot consider these legitimate concerns in our jurisdictiona
anal ysi s because application of the collateral order doctrine “is
to be determned for the entire category to which a cl ai mbel ongs,
w thout regard to the chance that the litigation at hand m ght be

speeded, or a ‘particular injustic[e]’ averted, Van Cauwenberghe v.

Biard, 486 U. S. 517, 529 (1988), by a pronpt appellate court

deci sion.” Digital Equip., 511 US at 868 (alteration in
original). Utimately, the order of the district court is a
di scovery order |like any other, and nmust be treated the sane for

jurisdictional purposes.?

8 The defiance-and-sanction requirenment is not wthout
exception. In Nixon, for exanple, the Supreme Court determ ned
that it would be “inappropriate” and “unseenmly” “[t]o require a
President of the United States to place hinself in the posture of
di sobeying an order of a court nerely to trigger the procedura
mechani sm for review of the ruling.” N xon, 418 U S. at 691-92.
However, this exception has been limted to its unique facts by
nunerous courts. See, e.qg., Bennett v. Gty of Boston, 54 F.3d 18,
20-21 (1st Cr. 1995) (per curiam (rejecting claimthat elected
district attorney shoul d be exenpt fromrequirenent; citing cases).
And, we can discern no basis on which to forgo the requirenment in
this case.
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C. Mandanus
The Governnent filed a petition for a wit of nandanus as
an alternate basis for jurisdiction. Mandamus is a “drastic”
remedy, “to be invoked only in extraordinary situations.” Allied

Chem Corp. v. Daiflon, Inc., 449 U. S. 33, 34 (1980) (per curiam

Mandanmus “has traditionally been used in the federal courts only to
confine an inferior court to a |lawful exercise of its prescribed
jurisdiction or to conpel it to exercise its authority when it is

its duty to do so.” WII v. United States, 389 U. S. 90, 95 (1967)

(internal quotation marks omtted). |In short, “only exceptiona
ci rcunstances anounting to a judicial wusurpation of power wll
justify the invocation of this extraordinary renedy.” Id.
(internal quotation marks omtted).

In order to preserve the extraordinary nature of the
mandanmus renedy, the Suprene Court has set forth two conditions
that nust be satisfied as a predicate to mandamus jurisdiction
First, “the party seeking i ssuance of the wit [nust] have no ot her

adequate neans to attain the relief he desires.” Kerr v. United

States Dist. C., 426 U S. 394, 403 (1976); see WII, 389 U S at

97 (noting that “[nlandamus ... may never be enployed as a
substitute for appeal in derogation of ... clear policies” favoring
delay of review until final judgnent). Second, the petitioner

bears “the burden of show ng that [his] right to issuance of the

wit is clear and indisputable.” Bankers Life & Cas. Co. V.
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Holland, 346 U S. 379, 384 (1953) (internal quotation narks
omtted).

The Governnment has not established that it has a clear
and indisputable right to reversal of the order of the district
court. The substantive issues involved here are conplex and
difficult, and the answer is not easily discerned. W therefore

deny mandanus relief.

[l

For the reasons set forth above, we disniss the appeal
and the petition for a wit of mandanus. To avoid any unnecessary
delay of this pending trial, we intend to expedite any subsequent
appeal that my be taken. Because we are presently wthout
jurisdiction, we lack authority to direct the district court to
proceed expeditiously. However, we note that the parties and the
district court have thus far pursued these matters with diligence,
and we urge themto continue to do so.

THE MANDATE SHALL | SSUE FORTHW TH.

DI SM SSED
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